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 1.0  Introduction

The Public Order Act has been one of the most contentious pieces of legislation 
for a very long time in Zambia. The contentious nature of this piece of legislation 
has tended to be more visible and acrimonious during election time although 
even in non-election times the legislation has tended to be problematic. Over 
the years, there have been a number of initiatives to reform the Public Order 
Act, but these reform processes have not produced the desirable results. 
This has been the case despite the courts of law providing the much-needed 
guidance on how the Public Order Act should be implemented in a democratic 
country such as Zambia.

In its current form, both as an Act and its implementation, the Public Order Act 
does not promote the rights of individuals to assemble and consequently to 
participate in democratic processes. Therefore, in an effort to ensure that there 
is greater citizenship participation in the democratic process in Zambia, there 
is a need to reform the Public Order Act. The process of reform should also 
include strengthening institutions that are responsible for its implementation 
and monitoring.

In a modern and democratic society, like Zambia there is need to guarantee 
political and civil rights for the democratic participation in the governance of 
the country.  Democratic governance can only be enhanced if the country’s 
legislation empowers people to enjoy freedoms to assemble and to express 
themselves.  It is therefore essential to afford every person an opportunity to 
assemble and express their views as long as it is within the confines of the 
law and does not cause public disorder.  This explains why the Public Order 
Act ought to be reviewed so that it is in tandem with the current democratic 
governance system.

 2.0  What is Governance?

According to the Commission on Global Governance 1995, governance is 
the sum of the many ways individuals and institutions, public and private, 
manage their common affairs.  International agencies such as United National 
Development Programme (UNDP), the World Bank, the OECD, the Development 
Assistance Committee (DAC) and others define governance as the exercise of 
authority or power in order to manage a country’s economic, political and 
administrative affairs. The 2009 Global Monitoring Report sees governance 
as power relationships, formal and informal processes of formulating policies 
and allocating resources, processes of decision-making, and mechanisms for 
holding governments accountable.  Governance has also been defined to 

1



2

refer to structures and processes that are designed to ensure accountability, 
transparency, responsiveness, rule of law, stability, equity and inclusiveness, 
empowerment, and broad-based participation.

Governance is also discussed by reflecting on the expected roles and 
responsibilities of government in provision of goods and services to its citizens. 
Governments, especially in developing countries like Zambia, are responsible 
for providing and/or facilitating citizens to access public services, including but 
not limited to health, education, agriculture support, market access, social 
security, access to finances, and sanitation to mention but a few. Governments 
have responsibility to provide economic stability.  They also provide order first 
and foremost by setting forth a list of rights and privileges that all citizens 
are entitled to and explaining any limits or restrictions to those rights and 
privileges. Governments also create and enforce laws and regulations meant 
to keep citizens safe. Because most often, members of society have a voice 
in choosing who represents them in government through elections, they are 
willing to abide by laws and regulations set forth as part of their governmental 
duties. When laws and regulations are broken, governments are also there to 
administer justice.

Although governance and democracy are independent constructs, in the context 
of our discussion of the Public Order Act, governance is taken to mean political 
governance. In the absence of an accepted political congruence grounded on 
a people’s choice of the form of their governance, governance and democracy 
do not in any way imply a similar construct or practice. In providing a position 
on political governance in Zambia, critical recognition is made of the fact that 
in Zambia the people have asserted congruence between governance and 
democracy. A discussion of governance is therefore an analysis of the application 
of democratic tenets such as citizen involvement in decision making, a system 
of representation, the rule of law, electoral system, equality among citizens, 
liberty or freedom granted to or retained by citizens and education.

According to the Catholic Social Teaching, the five pillars of good governance are 
(a) authority and governance, (b) the common good, (c) integral humanism, (d) 
solidarity, and (e) justice.  Authority and governance must respect the principle 
of subsidiarity, which alerts those in governance to allow certain decisions to be 
taken at the local levels rather than imposing/dictating decisions “top-down.” 
This principle does not suggest simply “vertical authorities interacting with each 
other, but horizontal interactions with an array of organizations, institutions, 
and community groups, as well as governmental regimes.” In other words, 
there is a need for a “side-to-side” consultation as well amongst the different 
groups in the country. This espouses democratic participation in the governance 



of the country.  In order for this to be achieved certain fundamental rights such 
as freedom of assembly and expression must be guaranteed.

 3.0  State of Democracy and Political Governance

Zambia has embraced democracy as a system of governance since 1991. There 
is a majority state at the behest of the people through an electoral process.  The 
transition from a one party state to multi-party has had a number of characteristics 
associated with a practicing democracy. Some of these include aspects which 
assist in defining a country as a democratic state, namely: separation of powers, 
the rule of law, pluralism of political parties and civil society participation. In 
addition, there is notable presence and fair participation of the media, which 
in some instances has been very critical in providing meaningful checks and 
balances to government and other powerful stakeholders in society.  Further, the 
country’s ability to consistently hold periodic elections and peaceful transition 
of power in a continent that is dogged by various electoral contestations is a 
milestone achievement. 

However, it has also been argued that the current electoral system is not yielding 
the intended developmental results for the ordinary people to appreciate the 
system.  Citizens’ feelings about the government and its performance have 
been affected by a number of negative developments in the country. These 
include high levels of corruption within government, abuse of public resources, 
lack of accountability, abuse of office among many others.  Civil Society for 
Poverty Reduction (CSPR) also observed that in the past few years Zambia 
has experienced a total collapse of corporate governance due to a collapsed 
political leadership that allows abuse of public office as reflected in successive 
Auditor General’s reports. Also of great concern is the prevailing political culture 
of intolerance practised by all political players in and out of government.  This 
affects the quality of governance to the extent that critical issues of development 
are not being pursued to the detriment of the majority of the citizens who want 
to see improvement in their way of life.

Despite the many achievements in the area of governance and democracy, 
there is a great concern in the manner the Public Order Act is applied in 
Zambia.  Successive governments have used this piece of legislation to infringe 
on some of the fundamental human rights and freedoms. It is clear that the 
Public Order Act as it stands today is subject to manipulation and has been 
arbitrarily used to stifle freedom of assembly and expression.  The victims of the 
discriminatory application of the Public Order Act have almost always been the 
opposition parties or groups who hold dissenting views from the position of 
the government of the day on any particular issue. The infringement of these 
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freedoms is an indictment on Zambia’s human rights record and brings into 
disrepute the country’s democratic governance. 

 4.0  The Public Order Act

The Public Order Act, Chapter 113, Volume 9 of the laws of Zambia” was 
enacted into law on the 19th of August 1955. The Act was enacted for the 
maintenance of public order. It regulates public meetings and processions and 
provides powers necessary for preserving public order and safety at special 
event areas and public places.

Some of the provisions of the Public Order Act are considered non-contentious 
because they are purely regulatory in the interest of public order as envisaged 
by the Constitution.  For instance, Section 10(1) of the Act criminalizes unlawful 
possession of any lethal weapon at any public meeting or on the occasion of 
any public procession.  Section 11 of the Act criminalizes the use of threatening, 
abusive or insulting words with intent to provoke a breach of the peace or 
whereby a breach of the peace is likely to be occasioned at any public place or 
at any public meetings.  Section 13(1) of the Act criminalizes the uttering of any 
words or doing any act or thing whatever with intent to excite enmity between 
tribe and tribe or between one or more sections of the community on the one 
hand, and any other section or sections of the community on the other hand, 
or with intent to encourage any person or persons to do any act or acts or to 
omit to do any act or acts so as to defeat the purpose or intention of any law in 
force in Zambia or in any part thereof.

There are other salient provisions of the Public Order Act that are considered 
contentious on various grounds.  Prior to the 1996 amendment of the Public 
Order Act, Section 5(4) of the Act required a convener of a public meeting, 
procession or demonstration to apply for a Police permit. In its amended form 
pursuant to Act No. 36 of 1996, Section 5(4) of the Act now requires a convener 
of a public meeting, procession or demonstration to give the Police seven days 
prior notice.  The issue here is whether the notification procedure in itself and 
in its application does not amount to a request for permission.   

Section 5(5) of the Act gives the Police Officer dealing with the notification 
power to impose conditions of a mandatory nature such as the date and time 
as well as duration of the meeting, persons permitted to speak at the public 
meeting, procession or demonstration and matters to be discussed.  Section 
5(6) of the Act gives the regulating officer open-ended discretion to defer the 
intended public meeting, procession or demonstration, which discretion is open 
to abuse.  The issue here is whether criminalization of disobedience to Section 
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5(3), (4), (5) and (7) does not negate the rights and freedoms of individuals as 
provided under Articles 20 and 21 of the Constitution.  

Further, Section 5(8) and (9) of the Act provides the grievance procedure that 
any person aggrieved by a decision of the regulating officer may appeal to the 
Minister and if not satisfied by the decision of the Minister, to the High Court.  
The issue here is whether this grievance procedure in Section 5(8) and (9) of the 
Act is reasonable, fair and just.

5.0  Application of the Public Order Act and its 
         Implications on Governance

The Public Order Act was inherited from the colonial government.  The British 
government devised this piece of legislation to control nationalistic politics 
in colonial times.  It served well the colonial government to deal with the 
nationalist uprising and to crush political dissent during the liberation struggle.  
Unfortunately this legislation has continued to be used as a tool by successive 
post-independent governments to suppress political dissent and weaken the 
civil society from actively participating in matters of national interests. It is 
unreasonably used to prevent citizens especially members of the opposition 
parties from holding public gatherings.  

Although the Public Order Act was enacted for the purpose of maintaining 
public order, its application by the Police Service has been seen to lead to the 
stifling of the freedoms of assembly, association and expression, mostly on 
opposition political parties and like-minded organizations.  This discriminatory 
manner of applying the Public Order Act is of great concern because it is an 
impediment to democracy and good governance as it impairs the exercise of 
various fundamental rights and freedoms that are guaranteed by the constitution 
such as freedom of speech, freedom of assembly and freedom of association. 
Maintaining a piece of legislation that is aimed at stifling political dissent and 
that violates fundamental rights and freedoms contravenes the principles of 
good governance.

During the MMD reign the constitutionality of the Public Order Act was 
adjudicated by the Courts of Law in the famous Mulundika case leading to its 
amendment in Parliament. The amended Public Order Act of 1996 thus has 
provisions that allow meetings to be held without permission (just a formal 
notification to the local police is what is provided for).  However, this is not how 
it is currently being applied leading to anxieties by opposition parties and civil 
society groups, who are of the view that this law, in practice, is being applied 
in its original form. 
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The PF government, itself a victim of this law when it was in opposition, has 
seemingly embraced the same archaic law and used it against its political foes. 
The Zambia Police Service has many times denied members of the opposition 
parties from having demonstrations or indeed meetings by invoking this law 
to the disappointment of many stakeholders.  Two examples of discriminatory 
application of the Public Order Act by the Police during the MMD and the PF 
eras will suffice.  On the 16th October, 2009, members of the then opposition 
Patriotic Front in Mpulungu were not allowed to proceed on a peaceful 
procession to celebrate the victory of their candidate in parliamentary election 
despite giving notice to the Police.  On the 29th May, 2012, youths from the 
opposition United Party for National Development (UPND) notified the Police of 
their intention to hold a procession in support of an independent judiciary.  The 
Police refused to police the procession on grounds that it had information that 
there was a group of people intending to disrupt the procession.  However, on 
the day of the procession, the Police sent 200 officers to stop the youths from 
proceeding with the peaceful demonstration instead of being there to police 
this peaceful demonstration. 

Restrictions in the exercising freedom of assembly and association impair the 
quality of democracy and governance existing in a country. Rational individuals 
need information and an opportunity to express themselves individually and in 
groups (including in assemblies) so that they can grow into responsible citizens 
who fully understand and participate in civic matters.  Freedom of assembly and 
association also assists in the discovery of truth and in enhancing the capacity 
of individuals to participate in a democratic society. Freedom of assembly and 
association is an essential element in a democratic government.

 6.0  Review of the Public Order Act

The first review of the Public Order Act took place in 1996 following the decision 
of the Supreme Court in the case of Christine Mulundika and Seven Others V. 
The People. In the Mulundika case the main question the Supreme Court was 
faced with, was whether Section 5(4) of the Public Order Act as it was prior 
to the amendment, was unconstitutional and violated Articles 20 and 21 of 
the Constitution which guarantee the freedom of expression and freedom of 
assembly respectively.  Section 5(4) of the Act required the convener of a public 
meeting, procession or demonstration to apply for a permit in respect of the 
public meeting, procession or demonstration.  The Supreme Court came to the 
conclusion that Section 5(4) of the Act which gave the Police far reaching powers 
over the freedom of expression and assembly was indeed unconstitutional and 
violated the provisions of the Articles 20 and 21 of the Constitution.  It was 
consequently struck down for being inconsistent with the Constitution.  
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The judgment recognized that while Section 5(4) of the Act had been struck 
down for being unconstitutional, there was a need to have a modicum of a 
regulatory framework in place for the sake of public order, bearing in mind 
the overriding needs of Articles 20 and 21 of the Constitution.  The result of 
the Mulundika judgment was Act No. 1 of 1996 and Act No. 36 of 1996.  In 
particular, Section 5(4) of the Public Order Act as amended by Act No. 36 of 
1996 reads as follows:

Section 5(4): “Every person who intends to assemble or convene a public 
meeting, procession or demonstration shall give police at least seven days notice 
of that person’s intention to assemble or convene such a meeting, procession 
or demonstration.”

In the case of Law Association of Zambia V the Attorney General Appeal No. 8 of 
2014, the appellant argued that in its current form, Section 5(4) of the Act still 
presents a legal barrier to the full enjoyment of the rights conferred by Articles 
20 and 21 of the Constitution, in that it still requires the giving of advance 
notice which in essence and practice amounts to a request for permission. The 
appellant pointed out that the notification requirement turns into a request for 
permission when Section 5(4) of the Act is read with Section 5(7) of the Act 
which provides that:

“Where the Police notify the conveners of a public meeting, procession or 
demonstration that is not possible for the Police to adequately police any 
proposed public meeting, procession or demonstration, such public meeting, 
procession or demonstration shall not be held.”

Supreme Court in the case of Law Association of Zambia held that as the law 
stands, a convener of a public meeting, procession or demonstrations is no 
longer required to obtain a permit from the Police, but simply to give the Police 
notice, and that the requirement to give notice to the Police was necessary as 
this was the only way that the Police could maintain law and order.

In the Law Association of Zambia judgment, the Supreme Court took the view 
that the Police have refused to police public meetings and processions in the 
absence of a proper explanation and without proposing an alternative date for 
the public meeting, procession or demonstration.  This is despite the fact that 
Section 5(6) of the Act demands that a reason for the inability be furnished.  
Further, the Supreme Court undertook to dispel the notion that under Section 
5(6) of the Act, the Police are at liberty to refuse a proposed public meeting, 
procession or demonstration without suggesting a reasonable alternative date 
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in the very near future even though Section 5(6) of the Act does not set a time 
limit.  

However, the Supreme Court in the Law Association of Zambia judgment 
acknowledged that the freedoms guaranteed under Articles 20 and 21 of the 
Constitution are not absolute and are subject to limitations.  For this reason, the 
Supreme Court did not think that its is arbitrary for the Police to ask a convener 
to postpone a public meeting, procession, or demonstration to a not so far off 
date if there is a genuine reason which falls within the limits set in Articles 20(3)
(a) and 21(2)(a) of the Constitution.  Similarly, the Supreme Court in the Law 
Association of Zambia judgment held the view that the grievance procedure 
introduced in Section 5(8) and (9) of the Act is sufficiently robust enough to 
provide guidance and effective control of the regulating officer.  The grievance 
procedure provides that any person aggrieved by a decision of the regulating 
officer may appeal to the Minister and if not satisfied by the decision of the 
Minister, to the High Court.  Even though the appeal was unsuccessful, this 
case raised very important questions which must be taken into consideration in 
reviewing the Public Order Act.

 7.  Recommendations for Review of the Public Order Act

Following the judgment of the Supreme Court in the Mulundika judgment, the 
pre-amendment Section 5(4) of the Act was subsequently struck down for being 
inconsistent with the Constitution.  It follows, logically, that any other provision 
in the Public Order Act which was dependent on the pre-amendment Section 
5(4) of the Act, which required a “PERMIT”, became a dead letter.  However, it 
must be pointed out that Sections 6(b) and 7(a) of the Act are still dependent on 
the pre-amendment Section 5(4).  This means that the decision of the Supreme 
Court in the case of Christine Mulundika equally renders Sections 6(b) and 7(a) 
of the Act inconsistent with the constitutional guarantees.  We recommend 
that Sections 6(b) and 7(a) of the Act be amended to be line with the spirit and 
letter of the current Section 5(4) of the Act, which requires a “NOTIFICATION”. 

Section 6 of the Act provides as follows:
 Any person who knowingly-

(a)  opposes or disobeys any direction issued under sub-section (3) of section 
five; or

(b)  violates any condition of a PERMIT issued under subsection (4) of section 
five; shall be guilty of an offence and may be arrested without warrant. 
(Emphasis added).
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Section 7 of the Act provides as follows:
 Any assembly, meeting or procession-

(a) for which a PERMIT is required under subsection (4) of section five and 
which takes place without the issue of such permit; or

(b) in which three or more persons taking part neglect or refuse to obey any 
direction or order given under subsection (3) or (7) of section five; 

shall be deemed to be an unauthorized assembly, and all persons taking part 
in such assembly, meeting or procession and, in the case of an assembly, 
meeting or procession for which no PERMIT has been issued, all persons 
taking part in convening, calling or directing such assembly, meeting or 
procession may be arrested without a warrant and shall on conviction be 
liable to a fine not exceeding one thousand five hundred penalty units or to 
imprisonment for a period not exceeding six months, or to both. (Emphasis 
added).

Section 5(4) of the Act contains no provisions that would rule out the possibility 
that permission to assemble and speak may be refused so that the freedoms 
are denied altogether on arbitrary or improper grounds.  We recommend that 
the Public Order Act must provide an inbuilt mechanism within the Act itself 
for ensuring that the wide discretionary powers conferred upon the regulating 
officer are exercised with reasonableness.  

Section 5(6) of the Act gives wide discretion to the Police on whether or not 
to provide a public meeting, procession or demonstration.  There is no limit as 
to how far the public meeting or procession may be postponed and the open-
ended nature of this provision leaves room for arbitrariness.  Further, there 
are no mechanisms to ensure that the reasons given by the Police for failure 
to police the public meeting, procession or demonstration meet the test of 
reasonableness.  The Public Order Act must be amended to require the Police 
to respond to a notification to those notifying it within two days of receipt of 
that notification.  The amendment of the Act should also require the Police 
to give reasons that meet the test of reasonableness for failure to police the 
public meeting, procession or demonstration.  Further, the amendment of the 
Act must also require the Police to provide an alternative date within a legal 
prescribed timeline when they will police the said public meeting, procession or 
demonstration.  Such a timeline should be within 10 working days or any other 
later date proposed by the party notifying the Police.

Section 5(8) and (9) of the Act provide grievance procedure to be followed 
by any person aggrieved by a decision of the regulating officer.  This involves 
appealing to the Minister and to the High Court.  The provision in Section 5(8) 
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of the Act for an appeal to the Minister is not good safety net against arbitrary 
decisions because the Minister of Home Affairs who is an appointee and part 
of the Executive is likely to be impartial and highly biased in favour of the 
government. The possibilities of the Minister to overrule the police decision are 
highly doubtful, particularly if those seeking justice are allegedly adversaries 
of the government.  We recommend that the Public Order Act itself provides 
guidelines to prevent arbitrary and capricious decisions of the regulating officer 
to prevent subjecting the conveners of the public meeting, procession or 
demonstration to a grievance procedure that does not guarantee fairness. In its 
current form, the grievance procedure is neither efficient nor fair and the court 
process takes time and costs money.  

The waiver given to government ministers not to notify the police when 
having meetings is a form of discrimination based on political affiliation or 
opinion. This waiver by the law gives them an advantage to circumvent the 
need to obtain ‘Police permission’ even where the minister is doing partisan 
and political functions. Therefore, a clear distinction must be sort between 
government functions or where a minister is discharging his employment duties 
and partisan/political functions.

 8. Other Challenges Related to the Public Order Act

We join the other Civil Society Organisations in calling for the amendment of 
the relevant provisions of the Public Order Act.  Similarly, we also add our voice 
in calling for the need to address administrative challenges that impede the 
proper and fair application of the Public Order Act.  For instance, we recognise 
that there is a need for the law to extend protection to regulating officers 
that apply the law, that is, those Police Officers who sanction public meetings, 
processions or demonstrations should not be subjected to mistreatment within 
the Police Service on account of allowing gatherings perceived to be anti-
government.  

The most important player in the application and implementation of the 
provisions of the Public Order Act is the Police Service. As such, in as far as 
addressing the gaps so far identified in the law is concerned; emphasis should 
be placed on measures that address the Police Service’s attitude with regards 
application of the Act. To this end, we recommend a continuous civic education 
and public awareness on the human rights and on the provisions of the Public 
Order Act, which should not be done by civil society alone but also by the 
government. Such activities should extend to training of the Police Officers 
and the political party members and their public gathering marshals on the 
provisions of the law.
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We also recognise that the Public Order Act exist in relation to other pieces 
of legislation.  For instance, the Penal Code provides penalty for unlawful 
assembly of five years (as contained in Chapter IX of the Penal Code, Cap 87 
of the Laws of Zambia).  We recommend the amendment of this provision as it 
impacts negatively on our freedom of expression and assembly as contained in 
the Constitution. In this modern democracy it is undoubtedly not acceptable to 
imprison people who are simply exercising their basic human rights and freedom 
to peaceful assembly or demonstration, to such a longer period of five years. 

 9.0  Conclusion

The Public Order Act has always been a contentious piece of legislation that 
has been challenged by many people and organisations. Recognizing this, it is 
imperative that the Act be reviewed so that the Act does not infringe on the 
rights of those it is supposed to protect.  The Republican Constitution does 
protect the right to freedom of assembly and association. This protection is 
found in Article 21(1) of the Constitution. There is therefore a sound legal 
ground for people in Zambia to enjoy these rights with only the permissible 
derogations allowed.  The Public Order Act spells out conditions that may 
be imposed with regards the regulation of assemblies, public meetings and 
processions. These conditions are to be tested against international standards 
for the protection of public order.

Apart from issues relating to the salient provisions of the Public Order Act 
itself, there are also issues relating to the implementation of the Act.  We 
have discussed provisions of the Act that have a negative impact on freedom 
of assembly and association as provided under the Republican Constitution.  
We have recommended amendments to the relevant provisions of the Public 
Order Act to align them with the principles of constitutionalism, the tenets 
of democracy and good governance.  With regard to the implementation of 
the Public Order Act, the Police Service is the single most important institution 
under the law responsible for administration of the Act. The Police Officers are 
under an obligation to adhere to the provisions of the Act and apply them in a 
non-discriminatory manner when dealing with notification from the conveners 
of public meetings, processions or demonstrations.  We have also addressed 
the administrative challenges that need attention and amendment in order to 
provide for efficient and expedient implementation of the Public Order Act and 
to maintain law and order in the society.
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