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CONSTITUTIONAL REVIEW:

THE ZAMBIAN SEARCH FOR AN IDEAL CONSTITUTION
by

Simson Mwale

If you ask me today to summarise -- in a sentence -- constitutional review in Zambia, over the last forty-one years, this is what I would say:

“It has been a search, a search, a search and a search… for an ideal Constitution.” 

Four times attempting and still searching! That is how elusive the search has been for a Constitution ideal to the Zambian situation, for a Constitution we can call our “own”, for “a people’s Constitution”. As I reflected on the Zambian experience, I recalled one hypothetical statement I learnt while studying human rights law, which I think is very clear and simple: 

“A flawed constitution-making process is a recipe for constitutional instability.”
Certainly, unless such a constitutional concern (critical as it maybe) is taken into consideration, respect for human dignity (e.g., with regard to an individual’s right to participate in constitution-making) isn’t assured. In other words, the way a process – in law or in practice – is designed either assures respect for people’s views (the source of the content and custodians of a Constitution) or disregards people’s in-put. Therefore, the process largely determines and/or protects the content. These two aspects – process and content – must not be discussed in isolation.

Such a realisation has prompted civil society groups in Zambia to consistently argue that if a Constitution is a “mirror” of people’s aspirations, visions, beliefs and values, then it must simply be a popular document: a document debated and adopted by a broad-based representative body (referred to as either Constituent Assembly or National Convention).

The process must empower individuals rather than inhibit them, by creating and opening avenues for individual’s constructive participation. All this surely takes time, for indeed participation is a process and not an event that happens once and for all. This is why, in my view, it is necessary to address not only levels of people’s participation, but also whether the government of the day tolerates participation or denies it. In popular language, is there political will? 

As I share the Zambian scenario, I have in mind the following questions: What has actually happened? Where are the problems and the missing links? Are there lessons for Zambia to build on? What role has the Church played in constitutional review process? What hopes and expectations are there for the future? 

CONSTITUTIONAL DEVELOPMENTS

Constitution development in Zambia began during colonial times with the creation of the Federation of Nyasaland and Rhodesia (Constitution) Order in Council (1953). It, among other things, defined the powers of the federal government and those of the territorial governments. 

This was followed by the 1962 Constitution, designed by the colonial administration to accommodate the participation of both the white settlers and the Africans in the Legislative Council whilst ensuring that the former had electoral advantage over the latter. The goal was to bring about a Constitution based on adult suffrage and granting of independence to Northern Rhodesia outside the federation. The federation was dissolved in 1963, after Nyasaland was allowed to secede. (Zambia, 2005)

The 1964 Constitution was worked out as a result of negotiations among the major political players of the day to resolve the conflicting interests of the indigenous Africans, the settler white community and the colonial government. The Constitution came into being through the Zambia Independent Order of Council (1964). Essentially, like previous Constitutions, this Constitution was not a creation of the people of Zambia, as they were not involved in its making. Instead, it was based on a Westminster model designed for the emerging nations of former British Colonies and Protectorates. (Zambia, 2005) 

CONSTITUTIONAL REVIEWS
The 1973 Constitution 

The 1973 Constitution was highly influenced by political factors, including inter-party political violence. The objective, then, was to eliminate political conflicts, build a united political order and introduce a One-Party State Constitution. “It was argued that elimination of political pluralism would lead to unity and foster socio-economic development.” (Zambia, 2005, 60)

The transition to one-party state was carried through a Commission of Inquiry, headed by the then Vice President Mainza Chona. The Chona Commission was mandated only to recommend the form of one-party state that Zambia could adopt, not to suggest whether it was desirable or not. The Commission made many recommendations, including that the President’s length of office should be limited to two terms. 

Under article 4 of the 1973 Constitution, only the United National Independent Party (UNIP) was to exist and accordingly, no one was to form or attempt to form any political party or organisation. Also, the UNIP Constitution was annexed to the country’s Constitution for reference.  

Because of this Constitution, the President became a dominant player in the political scene, exercising considerable influence over the Legislature. This dominance was further strengthened by the state of emergency, declared by the last British Governor of Northern Rhodesia, Sir Evelyn Hone on 25 July 1964. For example, the President was given power to detain without trial, declare curfews and control assemblies. The state of emergency lasted for twenty-seven years after independence. (Zambia, 2005)

The 1991 Constitutional Amendment
The legitimacy of the one-party rule came under a sweeping challenge in the late 1980s and early 1990s, culminating in the 1991 Constitution that re-introduced multiparty politics.  It became clear that one-party system of government could no longer withstand popular pressure mounted by a coalition of several interest groups who were advocating for a return to multi-party democracy. 

By September 1990, President Kenneth D. Kaunda appointed a Constitution Review Commission chaired by Professor Mphanza Patrick Mvunga, the then Solicitor General. The Mvunga Commission was appointed to design a Constitution that would mark a departure from a one-party Constitution and usher in a regime suited to plural politics. (Zambia, 1991)

The government’s proposed Constitution Bill gave rise to serious differences among the political players of the day, who all threatened to boycott the elections. The Church, under the Chair of the Anglican Church Bishop Stephen Mumba, organised an inter-party dialogue during which a compromise was achieved. This facilitated the enactment of the Constitution Act that came into force on 30 August 1991. Multi-party elections were subsequently held under a new Constitution on 31 October 1991. (Zambia, 2005)

And so, the 1991 Constitution was seen as transitional instrument to answer the immediate pressures of the time since there wasn’t enough time to do a comprehensive review of the Constitution.

The 1996 Constitution Amendment

President Fredrick J.T. Chiluba renewed a search for a lasting Constitution after the landslide victory of the Movement for Multi-Party Democracy (MMD). In 1993, President Chiluba appointed a Constitution Review Commission, chaired by Mr. John Mwanakatwe, State Counsel (SC), a former Minister in the First and Second Republics. The Mwanakatwe Commission was mandated to effectively draft a Constitution that would stand the test of time. The drafted Constitution did in fact make substantive and progressive recommendations.  

Unfortunately, the final 1996 amendment to the Constitution was considered to lack popular legitimacy, as it did not take into account most of the submissions made by the people. The government rejected most of the recommendations. Notable, among them, were widening the scope of the Bill of Rights to include women’s rights; children’s rights; economic, social and cultural rights (e.g., health, education, food, clean water and sanitation); introduction of a Constitutional Court; and adoption of the Constitution through a Constituent Assembly as insisted by civil society groups. (Zambia, 1995)  

Government’s rejection of most recommendations of the Mwanakatwe Commission re-fuelled a deep constitutional crisis in the nation. However, contending political parties in the 2001 elections pledged immediate review of the Constitution after the elections. (Zambia, 2005)  
The “Dragged” 2003 Constitutional Review

Many of you might be wondering at this moment what really happened to the three previous constitutional reviews, why the final documents ended up lacking constitutional legitimacy and why another fourth constitutional review was embarked on (recently postponed indefinitely!) 

This prompts quite a number of questions, such as whether a Constitution can really change people’s living standards for the better. Or, as others have bluntly put it, whether Zambians can “eat the Constitution”. These questions definitely pose a great challenge for my country.

So far, Zambia has had four constitutional reviews since independence. The Wila Mung’omba Constitution Review Commission (2003) is the fourth Commission. Constitutional changes followed upon recommendations from the Chona (1970), the Mvunga (1990) and the Mwanakatwe (1993) Commissions, resulting in the 1973, 1991 and 1996 Constitutions. As earlier alluded to, various factors, including economical and political factors, necessitated these reviews.

Unfortunately, each Constitution has largely been rejected by most Zambians because of lacking constitutional legitimacy. This is primarily because the Inquiries Act (that establishes a “Commission of Inquiry”) gives government the powers to reject or accept people’s recommendations and make any modifications that government desires through a document commonly referred to as the government “white paper”.  

As a consequence, the current 1996 Constitution continues to raise a lot of concerns that require comprehensive review. For example, the amended version of the Constitution rejected incorporation of economic, social and cultural rights, children’s and women’s rights in the Bill of Rights. In addition, flaws were noticed in the electoral legislation and practice, such as, the presidential election petition process, and the use of the public media. (JCTR, 2005)

Therefore, in April 2003 President Mwanawasa appointed the Mung’omba Constitution Review Commission to review the Constitution in order to enhance democracy and good governance. And in August the Minister for the Ministry of Justice constituted the Electoral Reform Technical Committee to review the electoral legislation and to propose comprehensive electoral legislative reforms. 
Overall, the December 2005 Mung’omba Commission documents (Final Report and Draft Constitution) are seen as “progressive”. For example, the Commission recommends the expansion of the Bill of Rights to incorporate economic, social and cultural rights, women and children’s rights, rights for the elderly, and physically challenged people; Cabinet and Deputy Ministers to be appointed from outside Parliament; Parliament’s involvement in loan contraction process; provision for Fast Track Ad Hoc Electoral Tribunals to settle disputes arising from presidential, parliamentary or local government elections; and the Constitution to be adopted by the Constituent Assembly.

The mode of adopting the new Constitution through a Constituent Assembly has been at the core of Zambia’s constitutional review process’ controversies. Only recently did the government after mounted pressure from civil society endorsed it. The constitutional review process this year has been put aside amid government assurances of addressing it later – i.e., after this year’s presidential, parliamentary and local government elections.

POSITIVE CONTRIBUTIONS

First, the Oasis Forum’s involvement in constitution-making process has continued to exist long after its short-term goal was achieved (that of fighting the second republican president’s bid for a third term). The Forum is an alliance of the Non-Governmental Organizations’ Coordinating Committee (NGOCC), the Law Association of Zambia (LAZ), and the three mother-bodies, i.e., the Evangelical Fellowship of Zambia (EFZ), the Council of Churches in Zambia (CCZ) and the Zambia Episcopal Conference (ZEC). 

Realising the importance of civil society involvement in constitution-making and seeing to the preservation of the gains scored in bringing about that Constitution, Zambians have decided not to leave the stage to politicians, but to remain vigilant and continue to advocate for strong constitutional values. (Hansungule, 2004) The spirit with which the Oasis Forum was founded has continued and the struggle towards a broad based Constitution reflecting the views of all the different spectrum of society has continued.

Second, the Church’s involvement in constitutional review in Zambia has been remarkable. The Church has offered guidance to the nation with regard to electoral and constitutional reforms. This is because the Church has both a right and a duty to teach and guide Christians on social, economic, cultural and political matters, especially as they relate to the moral order. (Catholic Bishops of Northern Rhodesia, 1958, # 4, in Komakoma, 2000) 

Moreover, the three mother bodies, EFZ, CCZ and ZEC, have issued several joint statements imploring the government of the day to respect the will of the people. For example, in their Call For Legitimising the New Zambian Constitution (1995), Statement on Constitutional Debate (1995), and Open Letter to the President and Members of Parliament (1996), the Church leaders sought to offer a moral guide on what was to be done regarding the adoption of the amended Constitution. This call was made to emphasize that the constitution being a document of the highest importance, it needs to be recognized and respected by all citizens. (Komakoma, 2000) 

In 2001 the Church leaders released one courageous statement to challenge the intention by the ruling government to change the republican Constitution so that President Chiluba could have a third term in office, as unconstitutional and undemocratic. (CCZ, ZEC, EFZ, 2001) This stance gave birth to a loose, but now strong, alliance of the Church, LAZ and NGOCC to form the Oasis Forum, which mounted a nationwide campaign that led to President Chiluba declining going for a third term. These efforts are meant to challenge the notion that constitutional reviews are solely a government endeavour. 

In their pastoral letter “On the 2003 Constitutional Review Process,” the Zambian Catholic Bishops made the following observation: “Constitution making requires that the method used to adopt and enact the constitution, is above suspicion of manipulation by the party in government. That is why (to have a) “road map” which shows the various stages that the constitution making process should go is important.” (ZEC, 2003, 6)

Understandably, the “Constitution, being the basic law of the land, needs to go through the process of legitimization and popularization. In short, it is always necessary for a sitting government to realize that its major role is one of facilitation, rather that directing the process. It is the people who should always be the driving force behind any constitutional making process in order to legitimize and popularize the Constitution.” (ZEC, 2003, 4)
Indeed, there is no doubt world-over that people everywhere (even in oppressive regimes) have an urge to participate in the events and processes that shape their lives. This urge could bring dangers (e.g., anarchy or social disintegration) or opportunities (e.g., political participation if properly nurtured can be a source of tremendous vitality and innovation for the creation of a new and more just society). But there really is no choice, for the future of Zambia depends on grasping the opportunities. 

CONSTITUTIONAL SHORTCOMINGS

The experiences of four constitutional reviews reveal one crucial feature: constitution making in Zambia has not been easy-sailing. There are several notable flaws that have accompanied a government-driven process.  

First, there has been a continued lack of civic education on the content of the current Constitution. For it is easier to make the following observation: most citizens of Zambia do not know what is contained in the current Constitution, neither in full text nor abbreviated summary, in official English or in simplified vernacular translation (which are non-existent!). Worst still, it is even more difficult to get a copy of the full text from a bookstore, from the Government Printing Office (for those within the Capital City), or wherever. (Henriot, 2003) Hence, people’s contributions are always very limited. 
It can be argued quite reasonably that people’s participation in constitution-making process from beginning to its completion is an inevitable prerequisite of any democratic institution, community or society. (Mwale, 2005-d) In its absence, the final product of that process (the Constitution) suffers set backs with regard to ownership by the people who are the ultimate custodians of the Constitution. 

Second, constitutional review processes have been over-centralised. Notably, the question of process of adopting the Constitution has been the subject of much heated debate and particularly heightened in recalling the rejection by the Chiluba administration of almost 80% of the recommendations made by the Mwanakatwe Commission. (JCTR, 2005)

Since then, the source of conflict has been in the failure to reach consensus between two interests: (i) the need to encourage popular engagement in the method of review of the Constitution (through a Constituent Assembly) and (ii) the need to ensure government’s authority is not undermined (hence, frequent use of the Inquiries Act). And yet all stakeholders agree that the bone of contention in constitution making is the continued application of the Inquiries Act. (Mwale, 2005-c)

Under the Inquiries Act, the government reserves the power to determine the terms of reference and the power to appoint commissioners. The Commission, after collection of people’s views, submits its documents (the Draft Constitution and the Interim Report) to the President. Then the Executive (the President and Cabinet) issues a “White Paper”. (Zambia, 2005)

In the last forty-one years, successive administrations have unfortunately initiated constitutional reforms under the Inquiries Act much to their advantage and have defied the collective wisdom of the people and popular sovereignty. And so, using the Inquiries Act, the government hindered people’s demands of a constitution-making process that is broad-based, inclusive and representative, in order to give the Constitution the necessary legitimacy. (Mwale, 2005-b)

Third, the current Zambian Constitution has no provision relating to “adoption.” Adoption is a concept that is not recognised by the Constitution and not part of the practice of the Zambian Parliament. Because of Constitution’s silence over the matter, the Executive has unilaterally adopted the draft Constitution and tabled it to Parliament. The Mung’omba Commission observes in its final report that although the term “adoption” is not defined in the Constitution, “adoption of the Constitution by popular mode” is ordinarily understood to mean that the people themselves make the Constitution and give it their seal of approval. (Zambia, 2005)

Fourth, deferred constitutional dialogue on “contentious” process issues, e.g., roadmap for a new Constitution, mobilisation of resources for a Constituent Assembly, overcoming legal constraints has not rescued the situation.  In the absence of dialogue, the constitutional review process is susceptible to political manipulation that satisfies only the ruling party’s interests. (Mwale, 2005-d) There is no doubt that only a Constitution resulting from an all-inclusive constitution-making process would enjoy legitimacy and durability. 

Fifth, as could be expected, these situations could not be said to be without repercussions. Over time there has been a growing suspicion and mistrust of government institutions, e.g., Parliament. These, in worst circumstances germinated and grew into confrontation, bickering and apathy (e.g., the November 2005 demonstrations). 

Moreover, past experiences have tended to harden attitudes against the “Commission of Inquiry” process rather than take advantage of the opportunity they offer, e.g., by actively participating during submissions and offering in-put to the Commission’s Interim Reports when they are released for public scrutiny. And so, others have openly and vehemently opposed the process in spite of government assurances to heed to people’s demands. 
FUTURE HOPES AND EXPECTATIONS

I have three expectations, which could immediately be engaged in, now that the government has endorsed a Constituent Assembly to be used in coming up with Zambia’s new Constitution. (Mwale, 2006)

First, wide consultation on the constitutional review process (e.g., roadmap) is necessary. Government recently constituted an eight-member “non-partisan” committee, which among others is considering the recommendations of the Mung’omba Commission in view of the mode of adoption of the Republican Constitution through a Constituent Assembly. It is tasked to draw up the roadmap for its implementation and mobilise resources. 

Sadly, the committee to undertake this important national task is made up of government officials only. One would hope that in this committee there could also have been representation of other stakeholders. This would have enhanced impartiality and to some extent allayed fears expressed by some quarters of the society that the roadmap will become unnecessarily long or favourable to the government in power. Surely, political stability depends upon constitutional dialogue aimed at reaching consensus over the roadmap with all stakeholders. 

In addition, it is regrettable that not many Zambians have seen and/or have access to the Mung’omba Commission Final Report and the Draft Constitution. Right now, these reports are a preserve and monopoly of a few elites and government officials and rarely accessed by the general public. Under the current conditions, many Zambians are left behind in the process. 

Second, civic education on all matters of constitutional review (for example, as it relates to the implementation process of the Constituent Assembly and the Referendum) is necessary. In order to have a durable Constitution understood by the majority of Zambian citizens, there is need for effective popular mobilisation. This increases wide participation at grass-root levels, and ensures that the people pledge to support the content of the Constitution as committed stakeholders.

In my view, the success of the current constitutional review process largely depends on collaborative efforts of all stakeholders engaged in civic education of the public, in urban and rural areas, among the young and the old, with all classes of people. 

Third, it is essential that representatives of various interest groups give input to the Constituent Assembly with great competency. Certainly, there is need for real technical expertise in crafting the details of a Constitution. A Constitution must be concise and unambiguous so that its interpretation does not generate conflict based on biases, prejudices and selfish interests. 

Moreover, a Constitution is much more than merely a legal document or a set of technical arrangements. It is an incarnation of the spirit, the hopes, the aspirations, the beliefs and the desires of the people. It explicitly expresses the highest values of the citizens in a simplified style and form. This is a great challenge indeed!

Undoubtedly, these three basic standards -- consultation, civic education and competency -- are necessary to move forward at the present moment.  And they would greatly contribute to national stability and would afford an opportunity for all to be heard.
CONCLUSION

An overview of the past forty-one years in Zambia’s constitutional developments largely reflects the changed political environments. Perhaps, the question that should be asked in evaluating the review processes is: Is it better to have a government that listens but doesn’t act, or a government that acts without consulting the people? Either way, the people lose out. 

The wish of every citizen is to have a government that listens and acts. This is indeed a great challenge for Zambia. There is a moral demand that people’s in-put to both content and process issues must not be a monopoly of a few. Surely, a durable and functional Constitution is one that enjoys internal legitimacy; that is, inclusive of and owned by people who are the custodians of the Constitution. 
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